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Overview


On November 3, the House Financial Services Committee completed its markup of H.R. 3817, the Investor Protection Act of 2009. The Committee approved the legislation as amended, 41-to-28, along party lines. A list of the amendments adopted, defeated and withdrawn for H.R. 3817, are contained within this report.


The Committee then began general debate on the systemic risk legislation, the Financial Stability Improvement Act of 2009, though debate on this bill is expected to last for a few days.
Amendments Adopted
1. Manager’s Amendment (Frank/Kanjorski 001)
Chairman Frank (D-MA) and Rep. Kanjorski (D-PA) offered a manager’s amendment. Kanjorski stated that the manager’s amendment would modify fiduciary duties and whistleblower laws. Ranking Member Bachus (R-AL) expressed concern that the bill would significantly increase dispute resolution and compliance costs. He argued that the bill would not adequately restructure the SEC. 

Rep. Maffei (D-NY) (Maffei 002) offered a second degree amendment to clarify that in order to meet the best interest standard, broker-dealers are not required to be knowledgeable of all of the products in the market place. Ranking Member Bachus argued that existing fiduciary duties should be preserved. The Maffei amendment was adopted via voice vote.

Rep. Hensarling (R-TX) (Hensarling 101B) offered a second degree amendment to the manager’s amendment. The Hensarling amendment would add the following language to the bill: “While brokers and dealers will be subject to the same standard of conduct as investment advisers when providing investment advice, the duty, if consistent with the terms and scope of the relationship, shall apply only during the advice interaction and does not extend further in time, product or services beyond that interaction.” He argued that the fiduciary duty should be applied on a transaction basis, rather than on a relationship basis. He argued that increasing the liability standard could reduce the availability of or increase the fees for certain services. Kanjorski and Frank opposed the amendment. Bachus argued that without the Hensarling amendment, the bill would place inappropriate fiduciary duties on non-advisory broker-dealer activities and increase fees to consumers. Frank argued that the bill does not create a lifetime fiduciary duty and does not place fiduciary duties on simple execution orders to broker-dealers. Frank offered to work with Hensarling on the definition of “advice interaction.” The amendment was withdrawn.

The manager’s amendment was adopted by voice vote.

2. SEC Revolving Door (Castle/Speier 001)
Reps. Castle (R-DE) and Speier (D-CA) offered an amendment to require the GAO to conduct a study of the SEC “revolving door” employment problem and report to Congress within one year of the bill’s enactment. The amendment was adopted by voice vote.

3. Senior Investment Protection (Hodes 001)
Rep. Hodes (D-NH) offered an amendment to create a grant program to help states protect senior citizens from misleading investment products.  In allotting $8 million for the program over 4 years, the program would be run by the SEC, and the grant money could be used to investigate and prosecute misleading and fraudulent marketing practices and to develop educational materials.  Also, grant awards not exceeding $500,000 would be offered to states per fiscal year for designating standards for selling securities, insurance products and annuity products (fixed or variable).  The amendment was adopted by voice vote.
4. SEC Nationwide Subpoena Authority (Campbell 091)
Rep. Campbell (R-CA) offered an amendment to give the SEC nationwide subpoena authority. Chairman Frank supported the amendment. The amendment was adopted by voice vote.

5. Municipal Financial Advisors (Driehaus 001)
Rep. Driehaus (D-OH) offered an amendment to direct the SEC to create registration requirements and fiduciary duties for municipal financial advisers. Ranking Member Bachus expressed support for requiring municipal financial advisers to register, but suggested that this responsibility should be directed to FINRA rather than the SEC. He offered to work with Driehaus on the amendment. The amendment was adopted by voice vote.

6. Study of High-Frequency Trading (Perlmutter 001)
Rep. Perlmutter (D-CO) offered an amendment to require the SEC to hire an independent consultant to conduct a study of high-frequency trading. The amendment was adopted by voice vote.

7. Securities Arbitration Study (Neugebauer 002)
Rep. Neugebauer (R-TX) offered an amendment to require the Comptroller General to conduct a study of the securities arbitration system. The amendment was adopted by voice vote.

8. Financial Reporting Forum (Miller 001)
Rep. Miller (R-CA) offered an amendment to create a financial reporting forum made up of the SEC, FASB, PCAOB and the prudential bank regulators. The forum would issue an annual report to Congress on its findings and issue legislative recommendations.  The amendment was adopted by voice vote.

8. Study of Investment Adviser Exams (McCarthy NY 002)
Rep. McCarthy (D-NY) offered an amendment to direct the SEC to conduct a study of enhancements to investment adviser examinations. The amendment was adopted by voice vote.

9. Study of Retail Disclosures (Perlmutter 049)
Rep. Perlmutter (D-CO) offered an amendment to require the SEC to conduct a study on disclosures to retail customers regarding the purchase of products or services. The amendment was adopted by voice vote.

10. Whistleblower Administration and Enforcement (Royce 002)
Rep. Royce (R-CA) offered an amendment to create a separate office within the SEC to administer and enforce whistleblower provisions. Reps. Kanjorski and Maffei supported the amendment. The amendment was adopted by voice vote.

11. Capital Markets Safety Board (Royce 001)
Rep. Royce (R-CA) offered an amendment to create a Capital Markets Safety Board within the SEC. According to the sponsor, the Board would send in inspectors following failures of SEC registered firms to investigate what lead to the failure. Rep. Kanjorski expressed concern regarding the cost of the amendment and the jurisdiction of the Board. He stated that he would work with Royce to clean up the language of the amendment. The amendment was adopted by voice vote.

12. Securities Clarification (Ellison 001)
Rep. Ellison (D-MN) offered an amendment to clarify that the bill applies to personalized investment advice regarding securities. The amendment was adopted by voice vote.

13. SEC Reports to Congress (McCarthy CA 029)
Rep. McCarthy (R-CA) offered an amendment to require a report from the SEC to the House Financial Services Committee and the Senate Banking Committee on the progress of the implementation of the SEC Inspector General’s recommendations (since the Madoff Ponzi scheme) within 6 months of the bill’s enactment. The amendment was adopted by voice vote.

14. State Regulation (Frank 003)
Chairman Frank (D-MA) offered an amendment to require the SEC to accept state regulation in certain cases, such as for mid-sized investment advisers. The amendment was adopted by voice vote.

15. Custodial Requirements (Foster)
Rep. Foster (D-IL) offered an amendment to require the SEC to adopt a rule within 180 days of enactment of this legislation to require investment advisers with greater than $10,000,000 in client assets to place these assets in the custody of an independent custodian. Ranking Member Bachus noted that the SEC is already working on an identical rule. Chairman Frank expressed concern as to how this amendment would affect broker-dealers who would be considered investment advisers under the Act. He offered to work with Foster on that issue. The amendment was adopted by voice vote.

16. Congressional Access to PCAOB Information (Putnam 001)
Rep. Putnam (R-FL) offered an amendment to grant Congress access to PCAOB information. The amendment was adopted by voice vote.

17. Financial Planning Study (Capuano 001)
Rep. Capuano (D-MA) offered an amendment to require a GAO study on financial planning.  The GAO would have to submit a report within 180 days of the bill’s enactment.  The amendment was adopted by voice vote.

18. Study on Small Public Companies (Capuano)
Rep. Capuano (D-MA) offered an amendment to require a study on the effect of using revenue as a criteria in defining small public companies. The amendment was adopted by voice vote.

19. PCAOB Ombudsman (Jenkins/Garrett 001)
Rep. Jenkins (R-KS) and Rep. Garrett (R-NJ) offered an amendment to create an ombudsman for the PCAOB within 180 days of the bill’s enactment. The sponsors argued that an ombudsman would help with dispute resolution. The amendment was adopted by voice vote.

20. SEC Ombudsman (McCarthy CA 028)
Rep. McCarthy (R-CA) offered an amendment to create an ombudsman for the SEC. The amendment was adopted by voice vote.

21. Private Fund Advisers (Bachus 003)
Ranking Member Bachus (R-AL) offered an amendment to ensure that the new standards of conducts for advisers of private funds would apply to the fund, and not the individual investors in the fund. Chairman Frank supported the amendment. The amendment was adopted by voice vote.

22. Compensation (Campbell/Peters 001)
Reps. Campbell (R-CA) and Peters (D-MI) offered an amendment to ensure that broker-dealer and investment adviser compensation would not be a violation of the legislation’s standard of conduct requirements. The amendment was adopted by voice vote.

23. Joint Advisory Council (Miller CA 001)
Rep. Miller (R-CA) offered an amendment to create a joint advisory committee to allow the SEC and CFTC to coordinate on the regulatory harmonization of securities and futures markets. The amendment was adopted by voice vote.

24. Renaming the PCAOB (Garrett 001)
Rep. Garrett (R-NJ) offered an amendment to rename the Public Company Accounting Oversight Board (PCAOB) as the “Auditing Oversight Board.” The amendment was adopted by voice vote.
25. Expansion of FINRA Authority (Bachus 001)
Ranking Member Bachus (R-AL) offered an amendment to extend FINRA’s authority to examine broker-dealers, investment advisers and dually registered firms. Chairman Frank opposed the amendment. He expressed opposition to giving enforcement authority to a private entity such as FINRA. Bachus stated that the amendment would not take any authority away from the SEC, but would only provide FINRA with additional authority. The amendment was adopted by a voice vote.

26. Study of the Impacts of Sarbanes-Oxley on Smaller Companies (Maloney/Garrett 002)
Reps. Maloney (D-NY) and Garrett (R-NJ) offered an amendment to require GAO and SEC studies of the impacts of Section 404 of the Sarbanes-Oxley Act on smaller issuers. The amendment, as described by Maloney, would require the GAO and SEC to make legislative recommendations to Congress. Garrett stated that the amendment would exempt small businesses from Section 404(B) of the Sarbanes-Oxley Act (audit assessments of internal controls). The amendment was approved in a 58-to-12 roll call vote.  Because the Sarbanes-Oxley Exemption (Garrett/Adler) amendment was also adopted, Chairman Frank (D-MA) explained that this Maloney/Garrett 002 amendment would likely be nullified by that amendment.
27. Proxy Access (Waters/Peters 003)
Reps. Waters (D-CA) and Peters (D-MI) offered an amendment to authorize the SEC to set rules and regulations regarding shareholder proxy access. Waters stated that Peters will introduce a bill in early 2010 in regards to corporate governance. Rep. Castle and Ranking Member Bachus opposed the amendment and argued that the amendment would seek to “federalize” corporate law. Rep. Campbell stated that he supports proxy access, but that the Investor Protection Act is not the proper place to address the issue. The amendment was approved in a 39-to-30 roll call vote.  Reps. Childers (D-MS) and Minnick (D-ID) were the only Democrats present voting in opposition to this amendment.
28. Sarbanes-Oxley Exemption (Garrett/Adler)

Rep. Garrett (R-NJ) and Rep. Adler (D-NJ) offered an amendment to make permanent the  reporting exemption under Section 404 of the Sarbanes-Oxley Act for businesses under $75 million. The amendment, as described by Garrett, would require the SEC to study the effects of Sarbanes-Oxley reporting requirements on businesses between $75 million and $250 million. Rep. Kanjorski (D-PA) and Chairman Frank (D-MA) opposed the amendment. Ranking Member Bachus (R-AL) stated that Sarbanes-Oxley compliance would place a large burden on small businesses. Rep. Adler (D-NJ) withdrew his earlier amendment (Adler 002) on Section 404 in favor of this amendment. The amendment was approved in a 37-to-32 roll call vote.  This amendment would nullify Maloney/Garrett 002 amendment (discussed above).
Amendments Defeated

1. SEC Outsourcing (Posey 001)
Rep. Posey (R-FL) offered an amendment to authorize the SEC to outsource the collection of penalties, which the SEC has not been able to obtain. Chairman Frank and Rep. Kanjorski opposed the amendment. The amendment was defeated by voice vote.
2. Pre-Dispute Arbitration (Price 279)
Rep. Price (R-GA) offered an amendment to allow for pre-dispute arbitration. Rep. Kanjorski and Chairman Frank opposed the amendment. The amendment was defeated in a roll call vote of 27Y-to-38N.

3. Grandfathering of Existing Agreements (Lee 001)
Rep. Lee (R-NY) offered an amendment to grandfather existing agreements between investors and their advisers under the Act. He argued that existing agreements should not be exposed to unexpected costs and requirements. Chairman Frank opposed the amendment. The amendment was defeated in a roll call vote of 29Y-to-40N.

4. SEC Authorizations (Neugebauer/Garrett 003)
Reps. Neugebauer (R-TX) and Garrett (R-NJ) offered an amendment to reduce the authorizations for the SEC in FY2010 and FY2011. Rep. Kanjorski opposed the amendment. Garrett argued that the SEC has not made adequate structural changes and that Congress should not “throw money at the problem.” The amendment was defeated in a roll call vote of 28Y-to-41N.

5. Exemption for Introducing Broker-Dealers (Garrett 063)
Rep. Garrett (R-NJ) offered an amendment to exempt the auditors of introducing broker dealers from having to register with the PCAOB. According to Garrett, under the amendment, only broker-dealers who handle client funds would be required to register with the PCAOB. Rep. Kanjorski opposed the amendment and stated that introducing brokers can receive and carry cash on a limited basis. He stated that PCAOB can distinguish between types of broker-dealers under the Act.  The amendment was defeated in a roll call vote of 26Y-to-43N. 

6. Contingency Fee Agreements (Lee 003)
Rep. Lee (R-NY) offered an amendment to prohibit contingency fee agreements for lawsuits brought in regards to the Act. Rep. Watt (D-NC) opposed the amendment and argued that the amendment would prevent individuals from obtaining legal representation. The amendment was defeated in a roll call vote of 27Y-to-41N.  Rep. Biggert (R-IL) voted present.
Amendments Withdrawn

1. Responsibility to Secure Delivery (Kilroy 001)
Rep. Kilroy (D-OH) offered an amendment to increase the responsibilities of transfer agents and broker-dealers to secure dividends, interests and other valuable property rights. The amendment was withdrawn.

2. Semi-Annual Reporting Requirements (Campbell 092)
Rep. Campbell (R-CA) offered an amendment to require semi-annual reporting, instead of quarterly reporting. He argued that this amendment would bring US reporting requirements in line with international requirements. Chairman Frank stated that the Committee will hold a hearing on this subject early next year. Rep. Kanjorski offered to work with Campbell on the amendment. The amendment was withdrawn.

3. Liquidation Proceedings (Klein 001)
Rep. Klein (D-FL) offered an amendment to clarify the process for liquidation in the case of securities fraud. The amendment was withdrawn.

4. Fiduciary Duty Clarification (Ellison 002)
Rep. Ellison (D-MN) offered an amendment to delete the reference "without regard to," in the provisions relating to fiduciary duties.  This would revise the standards of conduct that the SEC is required to follow in issuing rules on brokers, dealers and investment advisers. The amendment was withdrawn.

5. SEC Inspection and Examination Functions (McCarthy CA 001)
Rep. McCarthy (R-CA) offered an amendment to strengthen the inspection and examination functions of the SEC by moving it back into the SEC Division of Trading and Markets. The amendment was withdrawn. 

6. SIPC Payouts for Pension Plans (Maffei/Ellison 001)
Rep. Maffei (D-NY) and Rep. Ellison (D-MN) offered an amendment to provide for higher SIPC payouts with respect to pension plans. The amendment was withdrawn.

7. SRO Rule Change Response Deadline (Meeks/Posey 025)
Reps. Meeks (D-NY) and Posey (R-FL) offered an amendment to set deadlines for the SEC to respond to rule changes by SROs. According to Meeks, if the SEC fails to apply for an extension or respond to an SRO rule change within the deadlines, the rule change would be considered approved. Meeks stated that he would include a technical change to ensure that the amendment would not apply to member conduct or discipline. Chairman Frank stated that the SEC has asked for a chance to work with the sponsors on the amendment before the bill goes to the floor. The amendment was withdrawn.

8. Delay of Implementation (Bachmann 001 [Effective Date])
Rep. Bachmann (R-MN) offered an amendment to delay implementation of Sarbanes-Oxley Act reforms until June 30, 2010. She noted that the Supreme Court will be taking up a case on the constitutionality of the PCAOB. Bachmann offered to withdraw the amendment if the Committee would hold a hearing on the PCAOB, to which Rep. Kanjorski agreed. The amendment was withdrawn.

9. PCAOB Board Presidential Appointment (Bachmann 001 [PCAOB])
Rep. Bachmann (R-MN) offered an amendment to require that PCAOB board members be appointed by the President and approved by the Senate, beginning January 1, 2010. The amendment was withdrawn.

10. Small Investor Exemption (Adler 002)
Rep. Adler (D-NJ) offered an amendment to provide an exemption for small and medium sized companies from the requirements of Section 404 of the Sarbanes-Oxley Act until the SEC creates a formalized system of proportional reporting requirements. Rep. Garrett supported the amendment, while Chairman Frank and Rep. Kanjorski opposed the amendment. The amendment was withdrawn. 
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